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codes. By what is probably an oversight, the Civil Procedure Code, 
sec. 1881, preserves the antiquated phraseology of the common law 
rule of incompetency in retaining "for or against," and so confuses 
disqualification and privilege The matter of consent is complicated 
by requiring the consent of both in the Penal Code, sec. 1322, and the 
consent of "the other" than the witness-spouse in the Civil Procedure 
Code, sec. 1881. The reason often given for the privilege is "the great 
and natural repugnancy felt to compelling the spouse to testify." 
So, logically, the privilege should not be denied the witness-spouse; 
nevertheless, such is the literal meaning of the language used in 
the Code of Civil Procedure rule, sec. 1881. 6 Taken together the 
legislative enactments amount to this. By the Code of Civil 
Procedure rule, one spouse cannot testify for the other without 
the other's consent; and by the Penal Code one spouse cannot testify 
for the other without the other's consent plus the consent of the 
witness-spouse himself. Can the "peace of the family" be overturned 
by one spouse testifying for the other? This is the basis of the Civil 
Procedure rule. Or can there be "great natural repugnance" felt to 
having one spouse testify for the other? All reasons of public 
policy, real or imaginary, as well as the reasons of common sense 
fail to justify such rules. 

C. S. J. 

Federal Practice: Conformity with State Practice in Actions at 
Law. — Since the adoption of the new equity rules by the Supreme 
Court of the United States, the form books to which lawyers rushed 
for aid in a Federal equity suit have been thrown into the waste basket 
and Daniell's Chancery Pleading and Practice is seldom taken from the 
shelf. It was a strange and alien system to a practuioner in a juris- 
diction where law and equity are fairly well fused and there is but one 
form of action. 

In actions at law since 1872 the Federal Courts have been required 
to conform "as near as may be" to the practice, pleadings and forms 
and modes of proceeding in the State Courts. 1 It is now proposed that 
the Supreme Court adopt a simple and uniform Federal procedure at 
law framed on the principles of the equity rules. The argument 
against the change is that every lawyer will have to familiarize him- 
self with a new and different practice act; but is this objection good 
in view of the fact that state practice is followed only where Congress 
and the Federal Courts think it should be? 

In a suit at law in the Federal Courts, the deposition of a party 
can not be taken; the grounds and procedure for depositions de bene 
esse are different; the same is true of proceedings for the production 
of documents; equitable defenses can not be set up in an action at 
law but a separate proceeding in equity must be instituted, although 



«Wigmore on Evidence, sec. 2241. 

iU. S. Rev. Stat. sec. 914; U. S. Comp. Stat. 1901, p. 684; Fed. 
Stat. Ann. vol. 4, p. S63. 
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there are exceptions to this rule; the verdict of the jury must be 
unanimous; a failure to request a directed verdict waives the right 
to review the evidence on appeal; 2 the appellate practice is entirely 
different. A book has just been published in which the learned 
author points out the above and numerous other differences. 8 Hardly 
a week passes without new cases arising. In Maxey v. United States * 
a conviction was reversed because under the state practice there was 
admitted the testimony of a witness who had been convicted of a 
felony. In civil cases in the Federal Court state rules govern as to 
competency of witnesses, but not in criminal cases. It is true that 
Congress has abolished the disqualification of parties and other in- 
terested persons as witnesses but to find what other disqualifications 
still exist in trying a criminal case in the Federal Court, resort must 
be had to the long common law list of disqualifications with the 
exceptions thereto, a dreary mass of obsolete rules which older prac- 
titioners have succeeded in forgetting and the younger generation have 
never learned. 

In Stratton's Independence, Limited v. Howbert, 6 the court acts 
on the rule that where both parties move for a peremptory instruc- 
tion the case is taken from the jury and decided by the court. 

When we consider that the question whether the state practice 
shall be followed in a particular case is dependent on acts of Con- 
gress, rules of the Supreme and other Federal Courts, Federal de- 
cisions, and the wide discretion of the particular judge, it would seem 
as if the broad highway of a modern, simple and uniform set 
of rules would be easier to travel than the present road where pit- 
falls lurk at every step. Of course the complete fusion of law and 
equity may be impossible in the Federal Courts without a constitutional 
amendment, 9 but the path from one to the other can be made short 

and easy. 

A. M. K. 

Mining Law: Federal Corporation Tax: Federal Income Tax. — 

The question whether mining corporations are subject to the federal 
corporation tax and also whether the value of ore extracted from mining 
property is property allowable as depreciation in estimating the net in- 
come of a corporation for purposes of federal taxation x has perplexed mine 
operators and federal officials for some time. 2 The Supreme Court of 
the United States has recently spoken the final word on the question 



ajoplin & P. Ry. Co. v. Payne, (1912) 194 Fed. 387. 

8 Simkins, A Federal Suit at Law. 

* (1913) 207 Fed. 327. 

s (1912) 207 Fed. 419. 

6 Simkins, A Federal Equity Suit, 2nd ed. p. 3. 

l See Corporation Tax Act of August 5, 1909, (36 Stat. 11, 112). 

2 See U. S. v. Nipissing Mining Co., 202 Fed. 803, which held that 
the value of ore in place could be deducted, while Stratton's Ind. v. 
Collector etc., (1912) 207 Fed. 419, (Treasury Decisions, 1796) held just 
the reverse. 



